1)  In the context of the Principal / Agent relationship; what is the difference between implied authority and apparent authority?

· Implied Authority: When authority has been expressed from employer to employee, to do whatever is reasonably necessary to complete the task. It also gives the employee power to act in an emergency. This authority comes with the job.

· Apparent Authority: When an employee appears to have the authority to act, yet actually does not. Apparent Authority is when the employee professes to have the authority which makes a reasonable person to believe in the employee.

2)  What are the factors, which are used to determine the enforceability of restrictive covenants? Discuss in the pure employment situation as well as employment coupled to the sale of a business.

When determining the enforceability of restrictive covenants in a pure employment situation, the courts take into account the trade secrets of the company as well as the future of the business. If an employee signs a contract with the covenant stating they cannot compete, it means they cannot go to work for this company, be thoroughly trained on a trade, and then leave the business to work for a competitor across the street. The employee would have breached the contract. The factors to determine how enforceable that covenant is include how extensive is it in time and how extensive is it in geography? It is dependent on the amount of pure competition in that geographical area, as well as the industry. If the contract had a covenant that stated after the worker was trained, they had to wait 30 days before they could go to work at a similar business and that business had to be at least 15 miles away from the first company. That would be reasonable. If the person were to learn the trade and then choose to open up his/her own similar business, then the time limit and especially the geographical limit would apply and be enforceable if reasonable.

3)  Explain the tortuous conduct of an employee for which an employer may be liable.

An employer will be liable for any tort committed by the employee if the tort is related to the business at hand.  However, an employer is not liable for the torts committed by an independent contractor even if committed during the scope of employment. The reason is that employers have no control over the work of an 
independent contractor. An employer will be liable if the employee performs a duty directed by the employer that is illegal. Another example for when an employer would be liable is in a sexual harassment situation. If the employer knows that the conduct is going on and does nothing to stop it, or if the employer fails to prevent sexual harassment from happening, then the employer is liable.  

4)  What employee records must a company keep to insure compliance with equal opportunity laws?

Employers must keep records related to the methods they used in the selection, compensation, promotion, training, and termination of employees to insure compliance with the EEOC. In addition, test scores and the order of applications for hiring, training, and promotion need to be included as well. When these are available to the EEOC, it allows them to determine if lawful employment  practices have been exercised. In the event that a company would suffer financially if they had to hire additional people to keep this up, then they would post it notifying the employees and applicants of Title VII.

5)  What should be included in a company policy prohibiting sexual harassment? How should “hostile work environment” be defined in that policy?

The sexual harassment policy should include a clear definition of what constitutes sexual harassment, 

(1) a sexual advance or request for sexual favor made by one employee to another which is unwelcome and not consented to; 

(2) touching, joking, commenting or distributing material of a sexual nature that an employee

has not consented to and finds offensive. Examples should be included of various ways that sexual harassment arises including: sexual favors, touching, joking, commenting, sexual cartoons, and degrading words. Finally, the policy needs to include the complaint procedure, stating who they need to alert the problem to and the investigation procedure.

Hostile work environment is intimidating and offensive conduct perpetrated by a  superior or co-worker against an employee. The hostile action must be severe and pervasive so an to interfere with the performance of the employee’s work.  Touching, joking, commenting, and distributing material of a sexual nature all fall within the confines of a hostile work environment. 

6)  What is a bona fide occupational qualification (BFOQ)? 

May a BFOQ result from customer preferences?

The bona fide occupational qualification (BFOQ) is used as a defense to a suit for discrimination with regard to religion, national origin, gender, and age. The courts have narrowly construed this defense, limiting it to job requirements that are  essential to the job or are at the core purpose of the business. Just because it is related to the job is not sufficient.  A  BFOQ cannot result from customer  preferences, according to the Employment Perspective on page 261. Just because  a customer has certain preferences to one sex versus another, does not allow the business to discriminate. In the situation with the nurse and the patient, the hospital transferred the nurse to an all-male ward because of the complaint from
the customer. The patient has to accept the hospital staff, regardless of their sex, as long as they are qualified. 

7)  How can an employee be “constructively discharged?”

If the employer makes the work environment so intolerable and forces the employee to resign, then constructive discharging is evident. Actions motivated by discrimination, general dislike, or retaliation are examples of this. The employer could target the employee’s coworkers or the coworkers themselves may do this. Employers who do not pay their employees would constitute constructive discharge. Another example would include a manager sexually harassing an employee and retaliate after she turned him in to the point that the work environment was intolerable.

8)  What is a “wrongful discharge from employment?”  Give an example.

Wrongful discharge is when an employer’s motivation for termination is discriminatory. An example would include firing an employee when exercising their constitutional rights such as freedom of speech or freedom of religion.  In Pierce v. Montgomery County Opportunity Board, Pierce was claiming to have been fired for freedom of speech in her off hours as well as involvement in politics. The judgment was awarded for Pierce for wrongful discharge for engaging in protected First Amendment activities. 

9)  What actions may an employer legally take to combat employee theft?

· Watch for employees who never take vacations

· If bartender is off and receipts increase significantly, then theft is possible.

· Use cameras discreetly.

· Good company policies, clearly stated and understood.

· Move employees from position to position so not to get too comfortable.

· Security devices to get in and out of building.

10)  When may an employer use polygraph tests? Given their unreliability, why would an employer want to use them?

An employer may use polygraph tests in a select set of instances because of their unreliability. Those selected companies include: armored car company, security alarm system firm, or a security personnel provider. They are able to use these tests in screening of employee applicants who are being hired to protect any facility impacting on the national health or safety of the U.S., as well as any  facility supplying electric, nuclear, or public water, shipments of radioactive or other toxic wastes, public transportation, currency, securities, etc. 

An employer would want to use the polygraph tests if the employee is suspected of stealing or anything that would result in a loss for the company. The employer must consent to the test before it happens.
